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RUSSIAN RAIDS ON NEUTRAL COMMERCE 

THE capture made by the Russian volunteer vessels in the Red 
Sea and by the Vladivostock fleet off the coast of Japan have 
revivified the question of the extent to which a belligerent may law- 
fully go in interfering with neutral commerce. 

Perhaps no question of international law has been prolific of more 
disputes than that of neutral rights. The intensity of feeling and 
desire for advantage incident to war are apt to cause belligerents 
to overlook neutral rights, and in their zeal to cripple an immediate 
enemy, to forget that they in turn will become neutrals and be trans- 
fixed by weapons of their own forging. Yet it often happens that in 
politics as in optics the object nearest to the eye subtends the largest 
angle. The policy of raiding neutral commerce seems to us to be 
a short sighted one, unless such commerce is clearly in violation of 
international law ; as it can rarely affect the outcome of the war and 
usually serves only to aggravate those whose friendship may at any 
time be valuable. Yet it is not my purpose to discuss here the ques- 
tion of policy, but rather the question of law. And in order to give 
definiteness to our discussion I will confine myself to the single 
question: Are food-stuffs contraband? In determining the legal 
answer to this as to other questions of international law, there are 
four sources of material from which we may draw, to wit: prece- 
dents, treaties, opinions of eminent international law writers, and 
decisions of courts. 

In 1759, Queen Elizabeth would not allow the Poles and Danes 
to furnish Spain with provisions, alleging that "according to rules 
of war, it is lawful to reduce an enemy even by famine, with the 
view of obliging him to sue for peace." In other words, nations are 
to be starved into their senses. In 1625, Charles I. issued a procla- 
mation notifying "all manner of persons of all conditions that shall 
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send or come into Spain, Portugal, Burgundy, or any other of the 
said King of Spain's countries, or dominions, any manner of grain 
or other victuals the same shall be seized by his Majestie's ships and 
the goods duly forfeited for the benefit of his Majesty." In 1646, 
the United Provinces published an edict prohibiting neutral nations 
from carrying either provisions or any other merchandise to Spain, 
because the Spaniards "after having, under the appearance of com- 
merce, allured foreign vessels to their ports, detained them and 
made use of them as ships of war." From the fact that they felt it 
necessary to offer an excuse for their action, it will readily be 
inferred that this was not in accord with the law of nations as 
understood at that time. 

In 1793, the French Convention declared "that cargoes of neutral 
ships consisting of grain and destined for a hostile port, might be 
seized for the use of France" on the principle of preemption, thus 
giving assent to the doctrine of occasional contraband, or contra- 
band according to circumstances. This doctrine received its widest 
extension in the war of England against revolutionary France. 
The British representative to our government claimed that by the 
law of nations all provisions were to be considered contraband in 
the case where the depriving the enemy of these supplies was one 
of the means employed to reduce him to reasonable terms of peace ; 
and that the actual situation of France was such as to lead to that 
mode of distressing her, inasmuch as she had armed almost all the 
laboring class of people, for the purpose of supporting hostilities 
against all the governments of Europe. 

In 1885, the doctrine was revived to its fullest extent by France 
during her hostilities with China by declaring shipments of rice to 
any ports north of Canton to be contraband of war. The pretension 
was resisted by Great Britain on the ground that, though in par- 
ticular circumstances provisions may acquire a contraband character, 
they cannot in general be so treated. In answer, the French gov- 
ernment alleged that a special circumstance of such kind as to 
justify its action was supplied by the fact of the importance of rice 
in feeding of the Chinese population as well as of the Chinese 
armies. Thus advancing the untenable doctrine that articles become 
contraband, not only by their importance in military and naval 
operations, but also by the degree in which interference with their 
supply will put stress upon the non-combatant population. Lord 
Granville on behalf of the British government promptly notified 
France that his government would not consider itself bound by the 
decision of any prize court which would give effect to the doctrine 
put forward by France. In commenting upon Lord Granville's 
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attitude in this case, Holtzendorff says: "Man kann Lord Gran- 
ville nur dankbar sein, dass er gute Recht der Neutralen so entschei- 
den gegen franzosische Willkur vertheidigt hat." Fortunately or 
unfortunately no opportunity was afforded for learning whether 
the French courts would have upheld the views of the political 
branch of their government, as no seizure was made during the 
remainder of the war ; shipments of rice it would seem were entirely 
stopped by fear of capture. This, so far as we can find, is the last 
time the question has been raised until the recent war between the 
British and the Boers. So much for precedents. 

The more important treaties on the subject are those made 
between Great Britain on the one side and Russia, Spain, Portugal 
and Austria on the other, which restricted the conveyance from their 
respective ports into France of naval and military stores and pro- 
visions, whether cereal grains, salt fish, or other articles. The pur- 
pose of these was clearly to starve sense into France. England and 
the United Provinces having agreed in the Treaty of Whitehall, 
signed on the 22d day of August, 1689, to notify all States not at 
war with France that they would attack any ship bound to or com- 
ing from any part of that kingdom, and that they beforehand 
declared every such ship to be lawful prize, Sweden and Denmark, 
from whom some ships had been taken, entered into a counter-treaty 
in 1693, for the purpose of maintaining their rights and procuring 
just satisfaction, and the two maritime powers, being convinced 
that the complaints of the two crowns were well founded, did them 
justice. 

As between Great Britain and the United States, the treaty of 
1794, better known as Jay's Treaty, contains an admission that pro- 
visions and other articles not generally contraband, might become 
such according to the existing law of nations, but provides that if 
seized they shall be paid for, or, in other words, allows, as between 
the contracting parties, the practise of preemption. We quote the 
following from Art. XVIII. of the treaty : "Whereas, the difficulty 
of agreeing on the precise cases in which provisions and other 
articles of contraband may be regarded as such, renders it expedi- 
ent to provide against the inconveniences and misunderstandings 
which might thence arise, * * * whenever any such articles so 
becoming contraband according to the existing law of nations shall 
for that reason be seized, * * * the captors, or, in their default, 
the government under whose authority they act, shall pay the full 
value, with a reasonable mercantile profit thereon together with the 
freight, and also the damages incident to such detention." The 
difficulty with this treaty is that the expression "becoming contra- 
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band according to the existing law of nations," is not defined in the 
treaty, but is left an open question; and here, as often happens in 
international law, there is by no means unanimity of agreement as 
to the construction of terms. 

The following are the opinions of the ablest text-writers : Grotius 
divides "Things in the hands of those who are not enemies, into 
such as have a use in war alone, such as have no use in war, and 
such as have a use in war and aside from war;" he says, "that in 
regard to this third class of articles, ancipitis usus — if I cannot 
defend myself except by intercepting what is sent, necessity gives 
us a right to intercept it, but under the obligations of restitution 
except there be cause to the contrary." This classification by Grotius 
has, in substance, been followed even to the present time; but his 
deductions have not, the variations being sometimes in one direction 
and sometimes in another. 

Vattel, writing in the middle of the eighteenth century, says: 
"That the commerce of neutral nations may subsist in as great a 
degree of freedom as is consistent with the laws of war, there are 
certain rules to be observed, on which Europe seems to be gener- 
ally agreed: The first is to carefully distinguish ordinary goods 
which have no relation to war from those which are peculiarly sub- 
servient to it. Neutral nations should enjoy perfect liberty to trade 
in the former. The belligerent powers cannot with any reason 
refuse it, or prevent the importation of such goods into the enemy's 
country; the care of their own safety, the necessity of self-defense, 
does not authorize them to do it since these things will not render 
the enemy more formidable. An attempt to interrupt or put a stop 
to this trade would be a violation of the rights of neutral nations, 
a flagrant injury to them; necessity being the only reason which 
can authorize any restraint on their trade or navigation to the ports 
of the enemy. Commodities particularly useful in war and the 
importation of which to the enemy is prohibited are called contra- 
band goods. Such are arms, ammunition, timber for shipbuilding, 
every kind of naval stores, horses, and even provisions in certain 
junctures, when we have hopes of reducing the enemy by famine." 

Ortolan insists that provisions can never be considered contra- 
band. 1 

Heffter maintains that in regard to doubtful articles, belligerents 
can take measures against neutrals exporting them only when a des- 
tination for the enemy's government and the military forces can be 
ascribed to them on sufficient grounds. 2 

1 Book II., p. 179. 

2 Sec. 160. 
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Hautefeuille contends that no product of use in peace or war 
both, can in any case be contraband. 3 

Martens says that "where no treaties intervened, the powers of 
Europe, when they were neutral, maintained before 1780 (the date 
of the first armed neutrality) that only articles of direct use in war 
could be considered and treated as contraband by belligerents." 4 

Holtzendorff we have already quoted in another place. 

Woolsey, the great American international law writer, says: 
"The harshness of the doctrine of occasional contraband brought 
into favor the rule of preemption, which was a sort of compromise 
between the belligerents (if masters of the sea) and the neutrals. 
The former claimed that such articles should be confiscated, the 
latter that they should go free. Now, as the belligerent often 
wanted these articles and at least could hurt his enemy by forestall- 
ing them, it came nearest to suiting both parties if when they were 
intercepted on the ocean, the neutral was compensated by the pay- 
ment of the market price, and fair profit. This rule, which was 
more especially applied by English prize courts shortly after the 
French Revolution, would be a relaxation of the severe right of 
war, if the doctrine of occasional contraband could be established, 
and as such be a concession to neutrals." 5 

Wheaton seems to think that provisions can only be contraband 
when sent to ports actually beseiged or blockaded, and Bluntschli 
declares that this is undoubtedly the case. 

Calvo, the great Swiss international law writer, says in the last 
edition of his work that, "we believe it an established principle that 
commerce in eatables (denrees alimentaires) remains essentially free 
in time of war." 6 

Hall, the greatest English international law writer, says: "The 
topic of the admissibility of provisions in general to the list of con- 
traband of war may be put aside as one which is not open to serious 
argument. Further than this it cannot be doubted for a moment, 
not only that the detention of provisions bound even to a port of 
naval equipment is unauthorized by usage, but that it is unjustifi- 
able in theory. To divert food from a large population when no 
immediate military end is to be served, because it may possibly be 
intended to form a portion of supplies, would be to put a stop to all 
neutral trade in innocent articles. But writers have been satisfied 
with a broad statement of principle, and they have overlooked an 

3 n., 419. 

4 Sec. 318. 

5 Sec. 197. 

8 Droit International, IV., 25. 
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exceptional and no doubt rare case, in which, as it would seem, pro- 
visions may fairly be detained or confiscated. If supplies are con- 
signed directly to an enemy's fleet, or if they are sent to a port where 
the fleet is lying, they being in the latter case such as would be 
required by ships and not ordinary articles of import into the port 
of consignment, their capture produces an analogous effect to that 
of commissariat trains in the rear of an army. Detention of pro- 
visions is almost always unjustifiable simply because no certainty can 
be arrived at as to the use which will be made of them ; so soon as 
certainty is in fact established, they, and everything else which 
directly and to an important degree contributes to make an armed 
force mobile, become rightly liable to seizure. They are not less 
noxious than arms; but except in a particular juncture of circum- 
stances their noxiousness cannot be proved." 7 

The decisions of the courts are more or less conflicting, the French 
courts taking the view that provisions are in no case to be treated 
as contraband. The English courts have held the opposite view. 
In 1673 it was expressly asserted by Sir B. Wiseman, the King's 
advocate, upon a formal reference to him, that by practise of the 
English Admiralty, corn, wine and oils were liable to be deemed 
contraband. "I do agree," says he, reprobating the regulation that 
had been published and observing that rules are not to be so hardly 
laid down as to press upon neutrals, "that corn, wine and oil will 
be deemed contraband." 

In 1747, in The Jonge Andreas, butter going to Rochelle was 
condemned. Salted cod and salmon were condemned as contraband 
in The Jonge Frederick, going to Rochelle in the same year. In 
1748, in The Joannes, rice and salted herrings were condemned as 
contraband. In The Jonge Margaretha, 1799, the High Court of 
Admiralty, in a judgment given by Sir W. Scott, England's 
greatest admiralty judge, decided that a cargo of cheese captured on 
a voyage from Amsterdam to Brest was contraband. After advert- 
ing to the fact, that was notorious to all Europe at this time, that 
there was, in the port of Brest, a considerable French fleet in a 
state of preparation for sallying forth on a hostile expedition; and 
that the cheeses were such as were exclusively used on French 
ships of war ; in support of the decision he states in his opinion that 
"the most important distinction is whether the articles were intended 
for the ordinary use of life, or even for mercantile ships' use, or 
whether they were going with a highly probable destination to mili- 
tary use? Of the matter of fact on which the distinction is to be 
applied, the nature and quality of the port to which the articles were 

T International Law, Part IV., ch. v. p. 689. 
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going is not an irrational test; if the port is a general commercial 
port, it shall be understood that the articles were going for civil use, 
although occasionally a frigate or other ships of war may be con- 
structed in that port. Contra, if the great predominant character 
of the port be that of a port of naval military equipment, it shall be 
intended that the articles were going for military use, although the 
merchant ships resort to the same place and although it is not 
impossible that the articles might have been applied to civil con- 
sumption; for it being impossible to ascertain the final use of an 
article ancipitis usus it is not an injurious rule which deduces both 
ways the final use from the immediate destination ; and the pre- 
sumption of a hostile use, founded on its destination to a military 
port, is very much inflamed, if, at the time the articles were going, 
a considerable armament was notoriously preparing to which a 
supply of these articles would be eminently useful." 8 

In the case of The Commercen, 9 it was decided by the Supreme 
Court of the United States, Justice Story delivering the opinion, 
that "By the modern law of nations, provisions are not, in general, 
deemed contraband, but they may become so, although the property 
of a neutral, on account of a particular situation of the war, or on 
account of their destination. If destined for the ordinary use of 
life in the enemy's country, they are not in general contraband ; but 
it is otherwise if destined for military use. Hence, if destined for 
the army or navy of the enemy, or for his ports of naval or military 
equipment, they are deemed contraband." The facts in this case are 
that a Swedish vessel was captured on the 16th day of April, 1814, 
by the private armed schooner Lawrence, on a voyage from Lim- 
erick in Ireland to Bilboa, in Spain. The cargo consisted of barley 
and oats, the property of British subjects, the exportation of which 
is generally prohibited by the British Government; and as well by 
the official papers of the Custom House as by the private letters of 
the shippers, it appears to have been shipped under the special per- 
mission of the British Government for the sole use of his Britannic 
Majesty's forces then in Spain. The goods were declared contra- 
band. 

In the case of The Peterhoff, 10 it was decided by the Supreme 
Court of the United States in 1866, that non-contraband on board 
the same ship as contraband may be subject to confiscation. 

Chief Justice Chase, in delivering the opinion of the court, said: 
"The classification of goods as contraband or not contraband has 

8 1 Ch. Rob. 189. 

• I Wheat. (U. S.) 382. 

10 5 Wall. (U. S.) 28. 
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much preplexed text-writers and jurists. A strictly accurate and 
satisfactory classification is perhaps impracticable; but that which 
is best suppported by American and English decisions may be said to 
divide all merchandise into three classes. The first consists of 
articles manufactured and primarily and ordinarily used for mili- 
tary purposes in time of war; the second, of articles which may be 
and are used for purposes of war or peace, according to circum- 
stances; and the third, of articles exclusively used for peace pur- 
poses. Merchandise of the third class is contraband only when 
actually destined to the military or naval use of the belligerents." 

From the above precedents, treaties, opinions of text-writers and 
decisions of courts, selected, not because they favor the one side or 
the other, but because they throw light on the question at issue, we 
discover a definite tendency toward an increase of neutral rights. 
This is due partly to the increased ratio of neutral to belligerent 
trade and partly to a general desire to ameliorate the harsh con- 
ditions of war which has manifested itself in many directions and 
particularly as regards non-combatants. So that in the present 
stage of development of international law the weight of authority 
is clearly against considering foodstuffs as contraband of war; and 
it is doubtful if neutrals will ever permit the opposite rule to be 
revived, — their opposition to it on the ground of both sentiment and 
interest is too strong. If this conclusion is correct, the Russian 
seizures of neutral ships laden with foodstuffs, and such was the 
cargo of the most of those seized, billed to neutral ports such as 
Manila or Hong Kong or to commercial ports in Japan, constitute 
an extreme stretch of the power of a belligerent which cannot be 
said to be justified by international law. Were the goods billed to 
the commissary department of the Japanese army their seizure 
would be warranted, or if billed to any one else but captured under 
circumstances which made it clear that they were destined for use 
by the Japanese army they could be lawfully seized. But the loca- 
tion of the Russian fleets, particularly the one in the Red Sea, was 
such as to make it impossible for them to say with any degree of 
assurance that the goods were not going to the points to which they 
were billed. 

Edwin Maxf.y 
University of West Virginia 



